UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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BLOOMBERG L.P., 



08 CV 9595 (LAP) 



Plaintiff, 



ORDER 



v. 



BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM, 



Defendant. 



LORETTA A. PRESKA, Chief United States District Judge: 

The Court having considered Mr. Giuffra's September 9, 2009 letter (with 
attachments), Mr. Rose's September 11, 2009 letter (attached) and Mr. Giuffra's 
September 14, 2009 letter (attached) as the motion of the Clearing House Association 
LLC to intervene in this action, Bloomberg's opposition thereto and the Clearing House's 
reply, respectively, it is hereby ordered that the motion of the Clearing House to intervene 
is granted. 

The Clearing House shall provide in electronic form Mr. Giuffra's September 9, 
2009 letter with attachments, and, because it constitutes the motion papers, the Clerk of 
the Court shall accept it for docketing. 
SO ORDERED: 
Dated: September 17, 2009 
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September 11, 2009 

BY FAX TO (2121 805-7941 

The Honorable Loretta A. Preska 
United States District Court 
Southern District of New York 
500 Pearl Street, Room 1320 
New York, NY 10007 
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Re: 



Bloomberg L.P, v. Board of Governors of 11 
08 Civ. 9595 f LAP! • £ g 



Dear Judge Preska: 

This firm represents the plaintiff, Bloomberg L ^ 
write in response to the September 9, 2609 l^^tbs 
The Clearing House LLC ("The Cl<^ngHQtt^*| 
intervene in this action. As Mr, Giuffra notes; 
proposed motion. We would be happy to diseusis 
conference, and we summarize those bases here. 
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First, we respectfully submit that The Clearing Ho;^ 

entered in this case - comes too late. Federal j$tdfejm 24 rte<jf^*!?e^ ihuf i 

intervene be "timely," and the Second Circuit h^i ||p 

denied." Farmland Dairies v. CommYofM^ Yj^ #47 i^dn^ : ] 

citations oimttM)^ T^fSjdc^d^ircuit ftiife h<M j *W I ■ 



1043 (2d Cir, 1988) (internal - 

judgment has already been entered, intervention is ^jimUjs^al mH -mot o$en gftatfad',' 
v. Winthron Lawrence Corp.. 53 1 F.2d 76, l7 (2&^x, Wffy (qiiotmgJB Motas, 'l^fe- \ 
H 24.13(1), 24-526), Indeed, Judge Korman of the^toten^ 

motion to intervene in an action brought agflins£to|!f qg&$ !£>r^g AdjnJiidstt:^^ Wljism&e ^^ti^,, { \ 
was filed after judgment had already been entered, ' jffiee tkmiflfoo % Hamfau^ Ho, '05rCNr^ y : W^' 1 
U.S. Dist LEXIS 76585, *32 (E.D.RY* Aug, 27^fc%, ! 

And there is no good reason for The Clearing Hou^fea '$4^ Cle^tong ifp.ti^ :r ia±^<i :; itte : - : ta^^feH^ : is:-- , 
knew of their purported interest in ihe infonnati^^ j 
(when Bloomberg filed its complaint, whic^x. t^ejtifpjt ^-|<^^^^ldaV^ aijijoiiwt;^ U: 
request leave to intervene until after the Court ent^^'l^^^ The C^iKt ^o#tt dck$ %<f;p*^i^ 
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House's request to file a motion for leaveito 
to intervene was denied in Tummino , 
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The cases concerning intervention in FOI A actions cited itj Mr. Gjuffra'slettet. do notjRuj 
contrary result. Three of those cases involve mo^QjKf<| lint werie eafly jn the .icti^tfeeforss a 
decision on the merits and entry of final judgment. '^IfejSg^^ &B#*> ffi • ■ ' & -C 



1994); Apoletonv. FDA. 310 F. Supp. 2d 194 <Pl&g. BWesjfr 
Interior. No. CIV-02-1003, 2004 WL 3426413 1%WM). 
have moved to intervene prior to entry of final judgment, hilt it 4i & not 



Nor does Dow Jones & Co. v. U.S. Denailmerit^fJ^sti^ ; %® FitlJL 24j7 J3 ftf; Y: 1;99f5)^lii^^ , ; up 
Vince Foster's widow was allowed to intervene ij^ "i 
The Clearing House's position. While Mrs. FG^k?£^ plediaftfer 1|ie Q(p»rt' : ^%df ^ f Mi 

judgment, it came before final judgment was iqBlj^idM tm^ft^, jgj|£ 

14 at 251, 252. Here, final judgment has alre^tf^ 4fttft^ M^w^t, fftefoiurt. g eji 1 ' ^ - ! ftK 

emphasized that Mrs. Foster did "not intend to adtf ^t^i^^^c^al !itec^Ki^^^^^^dy liefo^r^'C^k 5 ^ ' J{j^ 
at 253. The Clearing House has made no such ^•to-cdltr^.^ #U^#B tin^^^Jtr »*f^k^f : : ! fit- 

to intervene in order to make factual -argumente^^ £^ Qii^^t^ij^ '4 ' 'rjjt;-- 

Letter at 3 (arguing that intervention is appropn^^ 

than the Board to demonstrate the competitive h^ct^ suffer jfirpm tfi^jos^ ! ^ ^l'-? 

discussed below, such an effort to expand thexe<&!^ ■ I " 




Second, The Clearing House does not have st^<jf£^ 
intervenor must c-*-^ : ^ " 2 **"- ^■-■^•■^^ 
protected interest 
"conjectural* 
complained < 

Further, given that The Clearing House wishes f\Al 



that it has associational standing by showing thaltr 
its own right; (2) the interests the association se&s% • j ; " : 

neither the claim asserted nor the relief request^ '{({i;' 
the lawsuit. Src Tummino . 2009 U.S. Dist. LE^|6$^ *3 t; fFh&req^^ Tfre ipjjljs^^ 
"make specific allegations establishing thM at 

harm/' Summers v. Earth Island Institute. 12,9 l! I Sfeife tk§^ ^g^l^^' : : \ i$ } 

962 R2d 108, 117 (1st Cir. 1992) (holding that ^^^^l^^(|n' o^actu^i^jiiry to^etob^' 1 ; ^ r-i 
not suffice for standing purposes where iinterve*^^ 
"asserted injury is not anchored in any refevanfrffia^ 



Supp. 2d 38, 40 (D.D.C. 1998) (no standing ^fe:^^ 
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identify one injured person by name, allege th#iim^j!d^ #efcfcdn & a iaemib^r of 



organizations . . or allege facts sufficient to t 



Here, The Clearing House suggests that ^e^^Vi|^^ 
that are the subject of Bloomberg's requkst^wr 
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those members would suffer competitive injpfl^j 
Bloomberg notes, however, that at least three (lift 
Citibank, and JPMorgan Chase Bank), 
laws, have disclosed in filings with the i 
Fed programs in question. Nothing in ■ 
whatsoever as a result of those disclosures. TM&; .tH^'Ctejntral tor^ise of The Clearing H^us^ elf 4^ 
need to intervene - that public disclosure of the n^es^ bttfrks w&o boi^w^^^^l 

funds causes a great likelihood that its custortiiac& tfttjf Other market pawt^afltt^iti 





Finally, The Cl earing House cannot show that it? .f^p^ ^$<?f iii^tt^l^^ 1 ^^^^ i , 
Board. In that regard, The Clearing House^Xpr^j | ^^to itfte Bi£*a£d tpay Wt -^s^^toiu. ■ } 1 
appellate rights. That seems unlikely r given1he|w^ 

far, and given that the Board will be before tftie-^^ t&jes^m •* 

Fox News' filing of a notice of appeal in its tDl|^^te^gaiti4 ftidfted. Assuiningih^ Is m ^W^'in 
this case, The Clearing House would be lim^ed^^e^co^ j?fifofe the trial court Sy g^ ^q^jr v * 
Prods. Co. v. Sonotone Corp. . 231 F.2d 867* : T4^|Cqtirt of Apjpeais c^;:fe^tii^i^ 
evidence that was not before the district courfl: jgft^^ fe?£ r fr 
Supp, 1 , 5 (E.D.N.Y. 1994) ("[t]he Second CMpi^ 
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of only that which was before the district c#jurt ,a )< ^ptstoSQ ^h^ ptf^^^S Hoife,e canndt: ^^titaa^s 
record, it is unclear how The Clearing Hou^i; 4 ^ bji^yttef ^Sftjofc than the $o*d;;to d^^l^^ : 
competitive harm its members will suffer from to^srfre/*; Sept, 9, WQ9 lUfffft-MS, #4 % 

the event neither party preserves appellate righ1s*t^ foe& 7nii^mhi 2^^MS, 

Dist LEXIS 76585, *32 ("[pjermitting tntei^eii^ piiirtife^Whe mi. i 

directly interested m the litigation and who dp ij^t^^c^o Wj,i|rttl judgments £it$Q0i in yet 
round of costly and time consuming litigadbp^)! ; ■ |; | • j 
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have standing and cannot establish all of 
seeks to intervene in order to attempt impeoiifc 
reasons, Bloomberg would oppose a motion 

Respectfully submitted, 
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Scott S. Rose 



cc: Yvonne F. Mizusawa (by email) 
Robert J. Giuffra, Jr. (by email) 
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SULLIVAN & CROMWELL LLP 

J£u> ^ov/c, J$¥l0004-2438 

LOS ANGELES • PALO ALTO • WASHINGTON, D.C. 
FRANKFURT • LONDON • PARIS 
BEIJING • HONG KONG • TOKYO 
MELBOURNE • SYDNEY 

September 14, 2009 



By Hand 



Chief Judge Loretta A. Preska, 

United States District Court for the 
Southern District of New York, 
United States Courthouse, 
500 Pearl Street, 

New York, New York 10007. 

Re: Bloomberg L.P. v. Board of Governors of the Federal 
Reserve System (Docket No. 08 CV 9595) 

Dear Chief Judge Preska: 

On behalf of The Clearing House Association L.L.C. (the "Clearing 
House"), we respond to Plaintiff Bloomberg L.P.'s letter to the Court, dated September 
11, 2009 (the "Letter"). 

1 . The Clearing House's fully-briefed motion to intervene is timely. 
The Clearing House first learned of this Court's August 24, 2009 Order (the "Order") on 
August 25. Acting immediately, on August 26, the Clearing House's General Counsel, 
Norman Nelson, submitted a declaration supporting Defendant Board of Governors of the 
Federal Reserve System's (the "Board") application for an emergency stay pending 
appeal. (Docket Entry #33). On September 3, in an effort to avoid motion practice, the 
Clearing House's counsel sought the Board's and Bloomberg's consent to the Clearing 
House's intervention. The Board consented the same day, but Bloomberg did not finally 
advise us of its opposition until September 8, the day before the Clearing House 
submitted its papers to the Court. 

Although glossed over by Bloomberg, the Clearing House seeks leave to 
intervene to appeal this Court's Order to the Second Circuit, not to relitigate this action in 
the District Court before such an appeal. 1 In its August 28 Order staying the Order, the 
Court directed that the Board file its notice of appeal by September 30, 2009. Thus, the 
Clearing House sought leave to intervene to appeal 21 days before the deadline that this 
Court set for the filing of a notice of appeal. 
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In the event of a remand by the Second Circuit, the Clearing House reserves its 
right to introduce additional evidence in this Court. 
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Tellingly, in its Letter, Bloomberg studiously ignores the law governing 
the Clearing House's proposed motion to intervene for purposes of an appeal. In United 
Airlines v. McDonald, 432 U.S. 385, 390, 396 (1977), the Supreme Court held that such 
post-judgment intervention was proper where, as here, the proposed intervenor "acted 
promptly after the entry of final judgment," in that case, 1 8 days after the entry of final 
judgment and "within the time period in which the named plaintiffs could have taken an 
appeal." In fact, in seeking to intervene now, the Clearing House is following the 
Supreme Court's view that the "better practice" is for non-parties affected by a judgment 
"to seek intervention for purposes of an appeal." Marino v. Ortiz, 484 U.S. 301, 304 
(1988). In granting "post-judgment intervention" in Dow Jones & Co. v. U.S. Dep 7 of 
Justice, 161 F.R.D. 247, 254 (S.D.N.Y. 1995), where Mrs. Foster sought intervention 18 
days after the grant of summary judgment, then- Judge Sotomayor stressed that while "I 
believe my Order was correct, ... I will do nothing that might curtail appellate review of 
[that] Order." This Court should do the same here, where the Clearing House sought 
intervention just 16 days after this Court granted summary judgment and denying the 
Clearing House's motion might curtail appellate review. 

Moreover, the cases cited by Bloomberg confirm that the Clearing 
House's motion to intervene is timely. Unlike here, in those cases, intervention would 
have prejudiced one or more parties or reopened concluded proceedings. See Farmland 
Dairies v. Comm V ofN. Y. State Dep 't ofAgric. & Mkts. , 847 F.2d 1 03 8, 1 042, 1 044 (2d 
Cir. 1987) (affirming denial of motion to intervene where, unlike here, intervention 
would "jeopardize^" settlement of litigation and "expose[]" State "to a substantial money 
judgment"); Crown Fin. Corp, v. Winthrop Lawrence Corp., 531 F.2d 76, 77 (2d Cir. 
1976) (affirming denial of motion to intervene "made more than four years after the 
action in the Southern District had been terminated by judgment"). Indeed, unlike the 
Clearing House, in Tummino v. Hamburg, No. 05-CV-366, 2009 U.S. Dist. LEXIS 
76585, at *9 (E.D.N.Y. Aug. 27, 2009), the proposed intervenors "did not move to 
intervene and appeal within 60 days of the March 24, 2009 judgment," but instead waited 
until more than 30 days after the time for filing a notice of appeal. 

2. Bloomberg has identified no prejudice to it - none - if the Court 
grants the Clearing House's motion to intervene to appeal the August 24 Order. The 
Board consents to intervention; the action is stayed pending appeal; and the Clearing 
House agrees to seek "expedited treatment of the appeal" on precisely the same schedule 
as the Board. See LaRouche v. FBI, 677 F.2d 256, 257 (2d Cir. 1982) (citations omitted) 
(reversing denial of intervention in FOIA action, where "[intervention will neither 
interfere with the orderly processes of the court, nor prejudice the rights of the parties"). 

By contrast, Clearing House members face substantial prejudice if the 
Clearing House is not permitted to intervene to protect the substantial interests of its 
members in confidential information they have provided, or will provide in the future, in 
connection with Federal Reserve Bank ("FRB") lending programs (the "Lending 
Programs"). Although the Board is seeking the Solicitor General's approval to appeal the 
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Order, there is no assurance that the Board will obtain such approval or, if necessary, the 
Board would exhaust its appellate remedies, including to the Supreme Court. See 
LaRouche, 677 F.2d at 258 (emphasis added) (intervenor must meet only "minimal 
burden" to "show[] that representation by the existing parties may be inadequate"). 

3. The Clearing House plainly has standing to represent its members' 
interests in the confidential information they have submitted, or will submit in the future, 
in accessing the Lending Programs. Clearing House members are among the most 
important participants in the international banking and payments systems. In its motion 
to intervene, the Clearing House has identified its members, and, as Bloomberg 
recognizes (Letter at 3), three of ten Clearing House members have publicly disclosed 
limited information about their participation in the Lending Programs. Bloomberg, 
however, seeks commercially sensitive information that the Board and participating 
financial institutions have sought to keep confidential, including about the terms, rates 
and amounts of loans, and the collateral pledged in support of those loans. Order at 7-8. 

As the representative of its members, the Clearing House often 
participates in litigation to protect its members' interests. See, e.g., Cuomo v. Clearing 
House Ass n LLC, 129 S. Ct. 2710 (2009). There can be no doubt that Clearing House 
members would have standing to sue in their own right, that protecting its members' 
interest in their confidential information is germane to the Clearing House's purpose of 
representing its members' interests in responding to legal issues affecting them, and that 
protection of its members' interests does not require the participation of an individual 
member in the appeal of this Court's Order affecting all financial institutions that 
participate in the Lending Programs. See New York Public Interest Research Group, Inc. 
v. Regents of the Univ. of the State ofN.Y., 516 F.2d 350, 352 (2d Cir. 1975) 
(pharmaceutical association "has a sufficient interest to permit it to intervene since the 
validity of a regulation from which its members benefit is challenged"). 

As described in the Nelson Declaration, Clearing House members have 
participated in the Lending Programs with the clear understanding that the FRBs would 
not publicly disclose information about their participation, and Clearing House members 
believe that they will suffer competitive harm if the Board is required to produce, as 
required by the Order, the commercially sensitive information sought by Bloomberg. 
(Docket #33 at Iflf 5, 11). In opposing intervention, Bloomberg cannot rely on this 
Court's finding of fact that such disclosures will not result in such harm (Letter at 3), 
when that is one of the issues that the Clearing House wishes to appeal. 
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cc: Yvonne Facchina Mizusawa, Esq. 

(Board of Governors of the Federal Reserve System) 

Thomas H. Golden, Esq. 
(Willkie Farr & Gallagher LLP) 



